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Case Note:
Arbitration — Arbitrator — Jurisdiction of —Appella nt-contractor was awarded contract
of construction — Due to disruption, construction ould not be completed within time and
a supplemental agreement was signed between Appeitaand Respondent extending time
of contract — Disputes arose between parties and riar was referred to Arbitrator —
Arbitrator passed award allowing claims of Appellart on account of interruption of work,
price escalation of materials, losses purported tbhave been suffered by Appellant due to
inability of department to hand over a suitable quary and losses due to non-availability of
a suitable dumping yard — High Court held that Arbitrator had traveled outside contract
in granting claims of Appellant — High Court allowed claim of Appellant regarding non-
availability of suitable dumping yard and disallowed other claims made by Appellant —
Hence present appeal — Held, Ordinarily, parties wold be bound by terms agreed upon
in contract, but in event one of parties to contratis unable to fulfil its obligations under



contract which has a direct bearing on work to be xecuted by other party, Arbitrator is
vested with authority to compensate second party foextra costs incurred by him as a
result of failure of first party to live up to its obligations — Respondent failed to control
antisocial elements and that prevented Appellant im competing the work within
stipulated time — Further, Appellant was forced obain rubble and metal from far away
place as same was not available in Government quarrand Appellant was also forced to
dump excess earth in far away place resulting incese in the transportation cost —
Arbitrator acted within his jurisdiction in allowin g claims on account of escalation of costs—
Appeal allowed

Ratio Decidendi:
" Ordinarily, parties would be bound by terms agreed upon in contract, but in event one of
parties to contract is unable to fulfil its obligations under contract which has a direct bearing
on work to be executed by other party, Arbitrator is vested with authority to compensate second
party for extra costs incurred by him as a result of failure of first party to live up to its
obligations."

JUDGMENT
Altamas Kabir, J.

1. The appellant entered into an agreement withStege of Kerala on f0October, 1985
whereunder he was entrusted with the constructiorkvef the Chavara Distributory from
Ch.7440M to 9440M and 10475M to 14767M. Page 52&pldes having arisen between the
parties, the matter was referred to arbitratione Buperintending Engineer, Siruvani Project,
Palghat, .the designated Arbitrator in terms ofdbetract, was appointed as the sole Arbitrator.
By his award, which was published off September, 1989, the Arbitrator awarded a totai su
of Rs. 42,21,000/- with 12% interest per annum ftbendate of the award. Upon the passing of
the award the appellant herein filed O.P. (Arb/820n the court below under Section of the
Arbitration Act for passing a decree in terms of ttward. The State of Kerala filed a petition
under Section30 of the Act challenging the award and for settirgjda the same. The
application filed by the State was dismissed argtiaged thereby the State of Kerala preferred
an appeal in the High Court of Kerala at Ernakulbeing MFA No. 980 of 1990 C.

2. The appellant herein raised claims under 1Zuhfft heads but the Arbitrator allowed only
claims (a), (e), (g), () and (k). Although, in tleemorandum of appeal, the entire award in
favour of the appellant had been challenged, riatiguments were addressed only with regard
to claims under heads (a), (g), (i) and (k). A jpnetary objection was raised in the appeal that
the Superintending Engineer, who had been appoexeithe Arbitrator and had entered on the
reference, had been suspended from service fos gnad-practice, and the Government had
informed all concerned that the Arbitrator was twotontinue with the reference. The Arbitrator
retired on superannuation while he was under ss$perand the award was made after his
retirement. According to the State of Kerala, ie ttircumstances, the award passed by the
Arbitrator was without jurisdiction. The aforesawdbjection being preliminary in nature, the
same was taken up first for consideration and is Wwald by the High Court that such an
objection was without any merit. The Arbitrator, avtvas working as Superintending Engineer
was placed under suspension off Blay, 1989. As per an agreement between the pantigd"
February, 1989, the time for making and publishihg award was extended upto™dune,
1989. Even after the Arbitrator was suspended fsemice, both sides had agreed of\ dne,
1989 to extend the time further for making and fsitihg the award upto f4October, 1989.
The Arbitrator retired from service while under gession on 30 June, 1989. In the light of the
said facts, the High Court agreed that the coulbvibecould not revoke the authority of the



Arbitrator, which could only be done under Sectioof the Arbitration Act, with the leave of the
Court. Accordingly, the preliminary objection railsen behalf of the State of Kerala that the
Arbitrator had no authority to continue with thebigmation after his suspension or retirement,
was rejected by the High Court.

3. Claim (a) of the appellant herein involved th&imant's entitlement to get compensation for
interruption of work by anti-social elements anduf@ of the Department in removing such
miscreants from the sites which caused the clairhaaty financial losses by way of idle men
and machinery, plant and equipment. The claim maedier the aforesaid head was for a sum of
Rs. 11,40,000/-. The Arbitrator was satisfied tthetre was interruption of work by anti-social
elements and that the State had failed to remosfe shistruction from the site. Accordingly, the
Arbitrator awarded a sum of Rs. 7,30,000/- undesr ¢raim.

Page 5274

Claim (g) was confined to the question as to whethe claimant was entitled to compensation
for the losses suffered by him on account of pasealation of materials that had taken place
during the extended period of completion when segtension of time was necessitated by
departmental failure, although there was no prowidior escalation of costs in the contract.
Under the said clause the appellant claimed an ataflRs. 39,90,198/- but was awarded a sum
of Rs. 11,70,000/- over and above the amount athpenates in the agreement for the work done
after the original period of contract til"&ebruary, 1987.

Claim (i) was confined to the question regarding ¢haimant's entitlement for compensation for
the losses purported to have been suffered by leicause the Department was unable to hand
over a suitable quarry which resulted in the claibtzaving to bring rubble and metal from far
off places involving additional transportation ®sEhe Arbitrator came to a positive finding that
the claimant had procured rubble from quarriesasétd at different places. According to the
initial estimate, the quarry ought to have beerhni25 Kms. from the place of work, but from
the evidence it would be clear that the nearestrgudeom which the claimant had to procure
rubble would be about 47 Km. away from the sitdhef work. The other quarries were even
further away from the work site. It was the de@nfinding of the Arbitrator that the average
extra lead involved would be not less than 22 Kared accordingly while the claimant had
claimed a sum of Rs. 24,86,574/-, the Arbitratoaaled a sum of Rs. 13,35,000/- under this
head for the work executed up 8 Bebruary, 1987.

The other claim which was pressed by the appellast claim (k) relating to losses suffered by
him on account of non-availability of a suitablenthing yard for dumping excess earth. While a
claim for a sum of Rs. 13,72,554/- was made in ithggrd, the Arbitrator awarded a sum of Rs.
6,62,000/- under this head.

4. The agreement relating to the handing over efsite to the claimant was executed off 10
October, 1985 and on $SOctober, 1985, the respondents instructed thenelai to start the
work and to complete the same within the agreerperibd of eleven months. However, while
the period of completion of eleven months for theole work was to expire on ?45eptember,
1986, the same could not be completed on the stdtbdlates and under clause 50 of the
General Conditions of Contract extension of time waught by the appellant for completing the
work. Clause 50 of the General Conditions of Cantraovides that if failure to complete the
work was the result of delays on the part of Gorent in supplying materials or equipment it
had undertaken to supply under the contract or filefays in handing over sites or from increase
in the quantity of the work to be done under thatxt orforce majeure an appropriate
extension of time would be given. Finding that Had clause was operative, the respondents



extended the time of completion but while doingnsade it conditional that such extension of

time would be subject to execution of a Suppleniehgaeement to the effect that the contractor
would not be eligible for any enhanced rate for Whark done during the extended period.

According to the appellant, he had no option busigm the agreement, though under protest,
since he had undertaken to complete the work.
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5. The appellant appears to have moved to theasiiecommenced the work off November,
1985 but he was not allowed to proceed with thekvb@cause of external interference involving
law and order problems created by local miscreant$ anti-social elements under cover of
union activities. Although, initially such a claiwas denied on behalf of the respondents and the
law and order situation was said to be only a labdispute between the claimant and his
workers, ultimately from the evidence the Arbitratame to the finding that the issue was one
of law and order which could only have been cofdgblby the Governmental agencies. The
Arbitrator also came to a finding that in ordernb@aintain peace at the work site, the claimant
had to keep the entire local work force in the mustlls and to pay wages when the actual work
was done with bull dozers. The Arbitrator was $@iisthat although the claimant had aimed to
complete the work within the original period, hesafaced with adverse site conditions which
are not usually met with at construction sites. TAmbitrator was also satisfied with the
claimant's contention that adequate space hade®t provided for dumping the excess earth
which had to be conveyed to distant places for dagh@n assessment of the evidence and the
ground realities under which the claimant was caistd to execute the Supplemental
Agreement, the Arbitrator was convinced that tlenclmade by the claimant under the different
heads could not be brushed aside.

9. Admittedly, the original Agreement did not canta clause for escalation of rates. On the
other hand, the Supplemental Agreement contairsggzbeific provision that the contractor would
carry out all further works within the extendedipdrat the rates and in the manner agreed to in
the Agreement and would not claim any enhancedfoatsuch item of work on account of the
extension of time either due to the increase inrtite of labour or materials or on any other
ground whatsoever. The High Court took thewileat although the Arbitrator had come to a

finding that the appellant had to execute the Sampphtal Agreement under the force of
circumstances, there was no material before thératbr in support of such contention. On such
finding also, the High Court held that the Arbitnahad acted beyond his jurisdiction in allowing
claim (g).

10. The award of the Arbitrator against claim (§oamet the same fate and the High Court held
that the Arbitrator had travelled outside the cacitrin granting such claim and thus mis-
conducted himself. The only claim which was allowsdthe High Court was claim (k). The
High Court accordingly set aside the judgment aadrek of the court below to the extent it
affirmed the award as far as claims (a), (g) ahda@ concerned. The said order of the High
Court is the subject-matter of the present appeal.

16. The submissions advanced on behalf of the Eppetere strongly opposed on behalf of the
State Government with particular reference to thard in respect of claims (a) and (g) since the
Original Agreement did not provide for such esdalatind the Supplemental Agreement which
had been executed clearly stipulated that no eates would be allowed. It was contended that
the Department had never failed to perform its @mtial obligations, and, in any event, the
delay in completing the work was not on accounamy neglect on the part of the State but on
account of labour trouble involving the appelland dis workmen at the site.



19. The question which we are called upon to answehe instant appeal is whether in the
absence of any price escalation clause in the @iidigreement and a specific prohibition to the
contrary in the Supplemental Agreement, the appetauld have made any claim on account of
escalation of costs and whether the Arbitrator eded his jurisdiction in allowing such claims

as had been found by the High Court.

20. Ordinarily, the parties would be bound by themns agreed upon in the contract, but in the
event one of the parties to the contract is unébliulfil Page 5279 its obligations under the
contract which has a direct bearing on the workdaeexecuted by the other party, the Arbitrator
is vested with the authority to compensate thersggarty for the extra costs incurred by him as
a result of the failure of the first party to livg to its obligations. That is the distinguishing
feature of cases of this nature avifs. Alopi Parshad'sase (supra) and alfatel Engg.'scase
(supra). As was pointed out by Mr. Dave, the saidgple was recognized by this CourtRaM.
Paul's (supra) where a reference was made to a retired Judf@so€Court to fix responsibility
for the delay in construction of the building ame trepercussions of such delay. Based on the
findings of the learned Judge, this Court gavajiproval to the excess amount awarded by the
arbitrator on account of increase in price of materand costs of labour and transport during the
extended period of the contract, even in the alessehany escalation clause. The said principle
was reiterated by this Court IhP. George's case (supra)

22. In the aforesaid circumstances, the Arbitrafgoears to have acted within his jurisdiction in

allowing some of the claims on account of escatatd costs which was referable to the

execution of the work during the extended periododir judgment, the view taken by the High

Court was on a rigid interpretation of the termscohtract and the Supplemental Agreement
executed between the parties, which was not wadaby the turn of events. We accordingly

allow the appeal and set aside the order passéukehiyigh Court and restore the award made by
the Arbitrator. There will, however, be no ordert@agosts.



